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x----------------------x

MOTION FOR PARTIAL RECONSIDERATION

The accused, Sen. Antonio F. Trillanes, IV,  Capt. Gary C. Alejano, Ltsg. James Layug, Ltsg. Manuel G. Cabochan, Ltsg. Eugene P. Gonzalez, 2Lt. Jonnel P. Sanggalang, Ltsg. Andy G. Torrato, Ltjr. Arturo S. Pascua, Jr., Ens. Armand Pontejos, Capt. Segundino P. Orfiano, Jr., 1Lt. Billy S. Pascua, CPL. Clecarte D. Dahan, PFC. Juanito S. Jilbury, PFC. Emmanuel C. Tirador, PFC. German M. Linde, Julius J. Mesa and Cesari Yasser Gonzalez, by counsel, respectfully move for the partial reconsideration of the Honorable Court’s Order dated 13 December 2007 insofar as it found probable cause for the issuance of a Commitment Order against the said accused and, further, to dismiss the instant case charging the crime of rebellion for lack of probable cause on the basis of the following grounds:

I

BASED ON LAW AND EXISTING JURISPRUDENCE, THE RESOLUTION OF THE DOJ PANEL AND ITS SUPPORTING EVIDENCE DO NOT WARRANT A FINDING OF PROBABLE CAUSE FOR THE CRIME OF REBELLION AGAINST THE ACCUSED FOR THEIR INVOLVEMENT IN THE MANILA PENINSULA HOTEL INCIDENT   

II

THE RESOLUTION OF THE DOJ PANEL AND ITS SUPPORTING EVIDENCE SHOWED THAT NO CRIME OF REBELLION WAS COMMITTED, OR ABOUT TO BE COMMITTED, OR WAS BEING COMMITTED, OR HAS JUST BEEN COMMITTED, AS WOULD JUSTIFY A WARRANTLESS ARREST  OF THE ACCUSED.  THUS, THE ACCUSED WERE, IN FACT, ILLEGALY ARRESTED AND ARBITRARILY DETAINED FOR THE NON-EXISTENT CRIME OF REBELLION 

III

THE INQUEST CONDUCTED BY THE DOJ PANEL WAS NULL AND VOID IN  THE ABSENCE OF THE STATEMENT OF THE COMPLAINANT AND HIS WITNESSES AND AFFIDAVITS OF THE ARRESTING OFFICERS FROM THE PNP SPECIAL ACTION FORCE AND/OR PN-MARINES, WHICH ARE REQUIRED FOR A VALID INQUEST.  THE “JOINT AFFIDAVITS OF ARREST” ON RECORD WERE EXECUTED BY THE INVESTIGATORS FROM THE PNP-NCR CRIME INVESTIGATION & DETECTION UNIT WHO CONDUCTED THE POST-INCIDENT INVESTIGATION AND WHO WERE NOT THE ARRESTING OFFICERS.  CONSEQUENTLY, THE INSTANT INFORMATION WHICH RESULTED FROM AN INVALID INQUEST, IS ALSO NULL AND VOID

IV

WITH ALL DUE RESPECT, THE HONORABLE COURT’S RULING FINDING PROBABLE CAUSE FOR THE ISSUANCE OF A COMMITMENT ORDER AGAINST THE ACCUSED, CONTRAVENES EXISTING JURISPRUDENCE ON REBELLION AND LACKS FACTUAL SUPPORT   

      D I S C U S S I O N 

Rule 112, Section 6 of the Rules of Court provides that “(w)ithin ten (10) days from the filing of the complaint or information, the judge shall personally evaluate the resolution of the prosecutor and its supporting evidence” and that “(h)e may immediately dismiss the case if the evidence on record clearly fails to establish probable cause.”
   

Probable cause as a ground for the issuance of a warrant of arrest or a commitment order “is such facts and circumstances which would lead a reasonably discreet and prudent man to believe that an offense has been committed by the person sought to be arrested.” (Department of Justice Circular No. 42 dated 20 June 1994 citing “Bernas, The Constitution of the Republic of the Philippines, A Commentary, Vol. 1, First Ed., 1987, pp. 86-87.”)

A perusal of the DOJ Panel Resolution and its supporting evidence clearly shows that they failed to establish probable cause for the crime of rebellion as would warrant the dismissal of the instant case. 

I. Based on law and existing jurisprudence, the Resolution of the DOJ Panel and its supporting evidence do not warrant the finding of probable cause for the crime of rebellion against the accused for their involvement in the Manila Peninsula Hotel incident.  


-----------------------------

Even assuming arguendo that the accused military and former military men did walk out of the hearing of their criminal case before the RTC-Makati City, Branch 148, presided by the Honorable Judge Oscar B. Pimentel, and thereafter, march along the streets of Makati City going towards the Manila Penisula Hotel (“Manila Pen”), and thereat, hold a press conference where an anti-administration statement was read, these acts do not constitute the crime of rebellion.    

If at all, such a walkout, march and press conference where there may have been denunciation of the administration of President Gloria Macapagal Arroyo, were but a legitimate exercise of the people’s right to peaceably assemble and seek redress for grievances and to free speech.        

In “People of the Philippines vs. Elias Lovedioro,” G.R. No. 112235, 29 November 1995, the Supreme Court, speaking through Justice Santiago Kapunan,  described the crime of rebellion, to wit:  

“Under Art. 134 of the Revised Penal Code, as amended by Republic Act. No. 6968, rebellion is committed in the following manner:

‘[B]y rising publicly and taking arms against the Government for the purpose of removing from the allegiance to said Government or its laws, the territory of the Republic of the Philippines or any part thereof, of any body of land, naval or other armed forces, or depriving the Chief Executive or the Legislature, wholly or partially, of any of their powers or prerogatives.’  

The gravamen of the crime of rebellion is an armed public uprising against the government. By its very nature, rebellion is essentially a crime of masses or multitudes involving crowd action, which cannot be confined a priori within predetermined bounds.

xxx xxx” (underscoring supplied) 

Dean Antonio L. Gregorio, in his Fundamentals of Criminal Review, 1997 Ninth Edition, citing Supreme Court decisions, similarly described the crime of rebellion, to wit:  

“The nature of the crime of rebellion or inciting it is a crime of the masses, of a multitude.  It is a vast movement of men and a complex net of intrigue and plots.  (People vs. Almazan, [CA] 37 O.G. 1932).  It evokes not merely a challenge to the constituted authorities but also civil war on a bigger or lesser scale. (People vs. Hernandez, 52 O.G. 55).”
 (underscoring supplied)

In the same vein, Justice Florenz D. Regalado, in his Criminal Law Conspectus, 2003 Revised Edition, also described the crime of rebellion, to wit:  

“The purpose of a rebellion is to remove from allegiance to the Government the territory or any part thereof, naval or other armed forces, or the powers of the Chief Executive or Legislature, or the establishment of the rebels’ own government (Art. 134).  An armed public uprising by a substantial number of rebels is generally required.”

The Honorable Court, in its Order dated 13 December 2007, also acknowledged this fact, to wit:


“xxx xxx

Under Art. 134 of the Revised Penal Code, as amended by Republic Act No. 6968, rebellion is committed in the following manner:


By rising publicly and taking arms against the Government for the purpose of removing from the allegiance to said Government or its laws, the territory  of the Republic of the Philippines or any part thereof, of any body of kind, naval or other armed forces or depriving the Chief Executive of the legislature wholly or partially, of any of their powers or prerogatives.


The gravemen of the crime of rebellion is an armed public uprising against the government.  By its very nature, rebellion is essentially a crime of masses or multitude involving crowd action with political motive.


xxx xxx” (underscoring supplied)

Very clearly, no crime of rebellion was committed on the occasion of the Manila Pen incident.  As a matter of fact, the instant charge of rebellion is absurd and hilarious.  A mere cursory perusal of the evidence submitted by the prosecution will readily show that there is no evidence at all that the Manila Pen incident involved any  “armed public uprising,” or that that there “were masses or multitudes involving crowd action,” or that there was “a vast movement of men” or “a complex net of intrigue and plots,” or that it was “not merely a challenge to the constituted authorities but also civil war on a bigger or lesser scale,” or that it was “an armed public uprising by a substantial number of rebels.” 

Thus, there is no mention of even a single gunshot fired by any one of the eighteen (18) accused military and former military men who were ridiculously alleged to have staged a rebellion inside the Manila Pen(!), understandably because not a single gunshot was fired by any one of them.  In the same vein, there is no report or record whatsoever of even a single gunshot having been fired by any one of the eighteen (18) accused military and former military men. 

There is also no allegation or evidence whatsoever that any of the four (4) rifles allegedly left by the alleged “rebels” inside the Manila Pen or the pistol allegedly found at Camp Bagong Diwa, Bicutan, Taguig City, was fired.  There was also no reservation or indication that a ballistic examination was made or would be made involving any of those firearms because, perhaps, those who presented them knew that they have not been fired at all.  In this regard, any report or record of any alleged gunshot fired by the alleged “rebels” or ballistic examination of any of the said firearms which may come out henceforth, will surely be a fabrication.    

There is also no mention of any gunshot fired by any one of the handful of civilians who marched in the streets or who were later trapped inside the Manila Pen, simply because not one of them was armed.  There is also no mention of armed civilians in any of the documents and supporting evidence submitted by the prosecution.  On the other hand, it is clear from the prosecution’s documents and supporting evidence that none of the civilians was armed.  Understandably, the Honorable Court correctly dismissed the charge of rebellion against the accused civilians.    

There is also no mention or allegation that any one of the eighteen (18) accused military and former military men or thirty (30) civilians who were trapped inside the Manila Pen used force or firearms on any one, because they did not.  

In this regard, even assuming arguendo that a few of the military men had firearms, there is no allegation or mention that any one of them used his firearm, because they obviously did not.  Mere possession of firearms by a handful of military men marching in the streets or joining a press conference inside a five (5)-star hotel is certainly not rebellion.      

Moreover, without admitting the admissibility of the video footages presented by the prosecution to the Honorable Court, the said video footages clearly show that almost all of the eighteen (18) accused military and former military men were not armed, including their supposed leaders, accused Senator Antonio F. Trillanes, IV and Brig. Gen. Danilo P. Lim.  They were clearly unarmed as they walked out of the courtroom, marched along the streets of Makati City going towards the Manila Pen, and held a press conference thereat.    

On the contrary, it was the government which surrounded Manila Pen with massive police and military forces and Armored Personnel Carriers and launched an unnecessary and blatantly excessive military assault on those trapped inside, including civilians and members of the mass media.  This is clearly shown in the prosecution’s video footages of the Manila Pen incident.  

Furthermore, the Honorable Court is respectfully urged to take judicial notice of the television news coverage of the Manila Pen incident showing the following facts: (a) thousands of police and military troops massing around and surrounding the hotel and standing by in nearby areas around the Makati Business Center and ready for deployment when needed; (b) members of the police and military repeatedly firing at the upper floors of the hotel purportedly to drive off imagined rebel snipers; (c) military and police forces repeatedly firing teargas into the confines of the hotel; and, (d) one of the three Armored Personnel Carriers deployed right outside the main entrance of the hotel repeatedly crashing into the hotel’s glass front doors and then repeatedly firing its machine gun right into the lobby of the hotel.  

The civilians and members of the mass media were trapped inside the Manila Pen.  They could not get out before the actual assault even if they wanted to because the place was all covered with teargas fumes.  In fact, the prosecution’s video footages will show that long after the elements of the PNP Special Action Force and PN-Marines assault forces (who were all wearing gas masks) entered the hotel and herded the civilians (including members of the mass media), the latter could still not get out because of the massive tear gas fumes.  

II. The Resolution of the DOJ Panel and its supporting evidence showed that no crime of rebellion was committed, or about to be committed, or was being committed, or has just been committed, as would justify a warrantless arrest of the accused.  Thus, the accused were, in fact,  illegally arrested and arbitrarily detained for the non-existent crime of rebellion.

------------------------------

There was no crime being committed inside the Manila Pen, much less the crime of rebellion, and the government knew that fact.  Otherwise, if the crime of rebellion or any other crime was in fact being committed by those inside the Manila Pen, the police could have just proceeded inside and effected warrantless arrests.  But the police did not do that because they knew that no crime was being committed inside the hotel.  To be sure, the holding of press conference inside the Manila Hotel did not constitute the crime of rebellion.   

Thus, the government first secured a warrant of arrest from Judge Pimentel purportedly to effect the arrest of the following fourteen (14) accused military and former military men who walked out of their hearing, to wit:

a) Sen. Antonio F. Trillanes, IV;

b) Capt. Gary C. Alejano;

c) Ltsg. James Layug;

d) Capt. Nicanor Faeldon;

e) Ltsg. Manuel G. Cabochan;

f) Ltsg. Eugene Louie P. Gonzalez;

g) 2Lt. Jonnel P. Sanggalang;

h) Ltsg. Andy G. Torrato;

i) Ltjg. Arturo S. Pascua, Jr.;

j) Ens. Armand Pontejos;

k) Capt. Segundino P. Orfiano, Jr.;

l) 1Lt. Billy S. Pascua;

m) Julius J. Mesa; and,

n) Cesari Yasser Gonzalez,

Judge Pimentel, in his Order dated 29 November 2007, cited and found guilty of direct contempt the aforenamed fourteen (14) accused military and former military men and sentenced them to suffer an imprisonment of ten (10) days, on the following grounds, to wit:

“xxx xxx

Considering that all the fourteen (14) accused named above, together with some other persons who were inside the Courtroom left without the permission of the court, and apparently are in conspiracy to disrupt the proceedings and show utter disrespect to the Court of Justice...

xxx xxx” (underscoring supplied)

Judge Pimentel, in his Order dated 29 November 2007, also ordered the issuance of a warrant of arrest against the said fourteen (14) accused military and former military men only for the purpose of “reacquiring jurisdiction over their persons,” to wit:

“xxx xxx and in order that the Court may re-acquire jurisdiction again over their persons, let a warrant for their arrest issue xxx xxx.”  

The Warrant of Arrest likewise dated 29 November 2007 commanded the arrest of the said fourteen (14) military and former military men “who (were) found guilty of CONTEMPT OF COURT and to bring THEM before this Court as soon as possible so that (they) may be dealt with in accordance with the law and the Rules of Court.”

The PNP Special Action Forces and PN-Marines assault forces then used the said Warrant of Arrest to justify their forced entry into the premises of the Manila Pen purportedly to effect the arrest of the said fourteen (14) accused military and former military men subject of the said warrant.    

Thus, as shown in the prosecution’s video footages, no less than Justice Secretary Raul Gonzales, in an interview aired by ANC just a few minutes before the assault started at 4:30 o’clock in the afternoon, categorically stated that the police and military forces were at the Manila Pen to serve the said Warrant of Arrest issued by Judge Pimentel.  

The police forces were supposed to enter the Manila Pen to serve the warrant of arrest on the said fourteen (14) accused military and former military men who were cited and found guilty of direct contempt.  Yet, what they did was to launch a massive, excessive and unnecessary police and military assault on the military and civilians alike who were trapped inside the hotel.  

Worse, after the police and military forces launched an assault on and entered the Manila Pen purportedly to serve the warrant of arrest on the said fourteen (14) accused military and former military men, they effected an illegal warrantless arrest for the non-existent crime of rebellion against them
 and the civilians and members of the mass media who were trapped inside the hotel.  Among those arrested were the following military men who were not the subject of the Warrant of Arrest not being detention prisoners or accused in Criminal Case No. 03-2784 before Judge Pimentel, namely:

a) Brig. Gen. Danilo P. Lim;

b) CPL. Clecarte D. Dahan;

c) PFC. Juanito S. Jilbury;

d) PFC. Emmanuel C. Tirador; and, 

e) PFC. German M. Linde.

In this regard, Rule 113 of the Rules of Court, particularly Section 5, pars. (a) and (b), provides thus:  

“Sec. 5. Arrest, without warrant; when lawful – A peace officer or a private person may, without a warrant, arrest a person: 

(a) When, in his presence, the person to be arrested has committed, is actually committing, or is attempting to commit an offense; 

(b) When an offense has just been committed and he has probable cause to believe based on personal knowledge of facts or circumstances that the person to be arrested has committed it; and 

(c) When the person to be arrested is a prisoner who has escaped from a penal establishment or place where he is serving final judgment or temporarily confined while his case is pending, or has escaped while being transferred from one confinement to another.”

It may be asked then, if it was a warrantless arrest that was effected on the eighteen (18) accused military and former military men and the civilians and members of the mass media, what crime was committed or was being committed or was about to be committed in the presence of the arresting officers under Rule 113, Section 5, paragraph (a) aforequoted, or what crime has just been committed as would give the arresting officers probable cause to believe, based on their personal knowledge of facts or circumstances, that all those who were about to be arrested had committed the said crime under Rule 113, Section 5, paragraph (b) aforequoted, as would justify a mass warrantless arrest of all those inside the Manila Pen? 

As previously discussed, the crime of rebellion was not committed, or was not being committed or was not about to be committed inside the Manila Pen shortly before the assault because, as shown in the prosecution’s video footages submitted to the Honorable Court, no less than Justice Secretary Raul Gonzales categorically declared in a press conference which took place just a few minutes before the assault started, that the police and military forces would enter the Manila Pen to serve the warrant of arrest on the fourteen (14) accused military and former military men who were the subject thereof.  Secretary Gonzales did not say that the police and military forces would enter the hotel to quell a rebellion that was committed, or was being committed or was about to be committed therein and effect warrantless arrests on supposed military and civilian rebels inside.     

Thus, the mass illegal arrest which took place at the Manila Pen was not a case of a warrantless arrest falling under Rule 113, Section 5, paragraph (a) aforequoted, that is, where the crime of rebellion was committed or was being committed or was about to be committed by those inside the Manila Pen and in the presence of the arresting officers because if it was the case, the police and military forces surrounding the Manila Pen could have just proceeded to enter the hotel premises or even break into the hotel to effect a warrantless arrest for the crime of rebellion and without need of going through the trouble of securing a warrant of arrest for direct contempt and purportedly serving the same to justify a forced entry into the hotel. 

On the other hand, the mass illegal arrest which took place at the Manila Pen was not also a case of a warrantless arrest falling under Rule 113, Section 5, paragraph (b) aforequoted, that is, where the crime of rebellion has just been committed as would give the arresting officers probable cause to believe, based on their personal knowledge of facts or circumstances, that those handful of military men, civilians and members of the mass media trapped inside the hotel had committed the said crime of rebellion.  Again, had it been a case falling under Rule 113, Section 5, paragraph (b) aforequoted, the police and military forces surrounding the Manila Pen could have just proceeded to enter the hotel premises or even break into the hotel to effect a warrantless arrest for the crime of rebellion without need of going through the trouble of securing a warrant of arrest for direct contempt and serving the same to justify their forced entry into the hotel.

III. The inquest conducted by the DOJ Panel was null and void in the absence of the statement of the complainant and his witnesses and affidavits of arrest executed by the arresting officers from the PNP Special Action Force and/or PN-Marines, which are required in a valid inquest proceeding. The “Joint Affidavits of Arrest” on record were executed by the investigators of the PNP-NCR Crime Investigation & Detection Unit who conducted  post-incident investigation and who were not the arresting officers.  Consequently, the instant Information which resulted from an invalid inquest, is also null and void.


----------------------------

Worse, the Inquest was conducted by the DOJ Panel despite the absence of the statement of the complainant and his witnesses and affidavits of arrest executed by the arresting officers.  Such fatal defect rendered the Inquest, as well as the instant Information issued pursuant thereto, null and void.      

The affidavits of arrest on record are basically the “Joint Affidavit of Arrest” dated 30 November 2007 executed by P/Supt. Eduardo Untalan and his nineteen (19) fellow investigators and the “Joint Affidavit of Arrest” likewise dated 30 November 2007 executed by PSI Fernando R. Reyes and his twenty (20) fellow investigators.  However, these police officers were not the arresting officers of the accused military and former military men and the civilians, including members of the mass media, who were illegally arrested inside the Manila Pen.  

As stated in their “Joint Affidavit of Arrest,” P/Supt. Untalan and his nineteen (19) fellow investigators are “assigned with the National Capital Region-Criminal Investigation & Detection Unit (NCR-CIDU)” and that they were among the investigating teams of the NCR-CIDU which conducted the investigation of the Manila Pen incident.  On the other hand, as similarly stated in their “Joint Affidavit of Arrest,” PSI Reyes and his twenty (20) fellow investigators are also “presently assigned with the National Capital Region-Criminal Investigation & Detection Unit (NCR-CIDU).”  These police officers who executed the “Joint Affidavits of Arrest” were mere investigators and never the arresting officers. 

The fact that these police officers who executed the “Joint Affidavits of Arrest” were actually not the arresting officers, is borne by the supporting evidence to the instant Information.  In the “Joint Affidavit of Arrest” dated 30 November 2007 executed by P/Supt. Untalan and his nineteen (19) fellow investigators, it is stated that “(h)owever, due to timely response of the Philippine National Police, the group of Senator Trillanes had no choice but to step out of the hotel and surrender to the elements of the Criminal Investigation and Detection Group.”
  Thus, it is clear from the very own sworn statement of P/Supt. Untalan and his nineteen (19) fellow investigators that they were outside the Manila Pen at the time of the assault by police and military forces and that they were not the arresting officers.  

This fact is further confirmed by the prosecution’s  video footages which show that the ones who entered and assaulted the hotel were basically the elements of the PNP Special Action Force based in Camp Bagong Diwa, Bicutan, Taguig City.

Moreover, the fact that these police officers who executed the “Joint Affidavits of Arrest” were not the arresting officers is shown no less in their respective “Joint Affidavits of Arrest.”  There is absolutely no mention in the said “Joint Affidavits of Arrest” that –

a) the affiants were the arresting officers;

b) that they were arresting the accused because in their presence, the said accused had committed, or were actually committing, or were attempting to commit the offense of rebellion or any other crime for that matter; or, 

c) that the offense of rebellion or any other crime for that matter has just been committed and that the said arresting officers had probable cause to believe based on their personal knowledge of facts or circumstances, that those persons to be arrested had committed it.

Also, it will be noted that the “Joint Affidavit of Arrest” executed by PSI Reyes and his twenty (20) fellow investigators, in its closing sentence, even states thus: “We are executing this affidavit to support the filing of appropriate charges against the arrested suspects.”  Meaning, long after the so-called warrantless arrest purportedly for the crime of rebellion, PSI Reyes and his twenty (20) fellow investigators did not even know yet what was the crime that was supposed to have been committed by those arrested, much less that those arrested had committed the crime of rebellion.    

Moreover, the fact that those who illegally arrested the accused military and former military men, civilians and members of the mass media who were inside the Manila Pen were elements of the PNP Special Action Force based in Camp Bagong Diwa, Bicutan, Taguig City, explains why those who were arrested were first brought to Camp Bagong Diwa where they were processed.  Those arrested were brought to the Headquarters of the PNP Special Action Force in Camp Bagong Diwa, Bicutan, Taguig City, because it was principally the elements of the PNP Special Action Force which illegally arrested them. At Camp Bagong Diwa, the fingerprints and photographs of all those who were arrested were taken.

Furthermore, the fact that elements of the PNP Special Action Force based in Camp Bagong Diwa, Bicutan, Taguig City, were principally the ones who illegally arrested the military men, civilians and members of the mass media who were inside the Manila Pen, was confirmed no less by PSI Henry L. Bruno in his “Joint (sic) Affidavit of Arrest” wherein he attested, to wit:

“xxx xxx

1.
I am a member of the PNP/Special Action Force with office located at Camp Bagong Diwa, Bicutan, Taguig City;

xxx xxx

2.
With seven (7) other Assault Teams form (sic) PNP/SAF, we proceeded at (sic) the said area on board several police vehicles where we (sic) met by army troops led by Brig (sic) General Mesa...;

We stayed at the said area for quite sometime and at about 5:00 in the afternoon of (sic) same date, November 29, 2007, we received instructions from our Director to commence the assulat on the Mnaila Peninsula Hotel.  In a span of thirty to forty minutes, we and the other assault teams involved in the operation had successfully penetrated and took over the hotel and had neutralized the situation.  We then rushed at (sic) second floor, left wing, where occupants of the third floor voluntarily opened the same and there we saw several media people who apparently acted as buffer.  Behind them were the target personalities led by Senator Trillanes and Brig (sic) Gen. Lim.  We herded and led them one by one at the hotel lobby where they were restrained by other police officers.

I arrested PFC Juanito S (sic) Jilbury (detained) who was one of the Magdalo members who rise publicly against the administration of President Gloria Macapagal-Arroyo and he was immediately brought at (sic) NCRPO, Camp Bagong Diwa, Taguig City for proper disposition. 

xxx xxx”

If at all, assuming arguendo the veracity of the allegations in the above Affidavit of PSI Bruno, it is only in the case of accused PFC Juanito S. Jilbury that the arresting officer appears to have executed an Affidavit of Arrest although the same nevertheless failed to meet the standard of the required affidavit of arrest under the Rules.   

As regards the “Joint Affidavit” dated 30 November 2007 executed by PSI Abraham D. Abayari and PO1 Reginald M. Tabangin, it is not the affidavit of arrest required for purposes of an inquest proceeding.  There is no allegation therein that any one of the affiants effected warrantless arrest on any one of those who were illegally arrested, otherwise they would have clearly and categorically stated so as PSI Bruno did in his Affidavit.  Also, it is clear that the said “Joint Affidavit” was executed to document the clearing operation and the recovery and inventory of articles supposedly recovered at the Manila Pen after the incident.

The Honorable Court is further asked to take judicial notice that the fact that it was the elements of the PNP Special Action Force which illegally arrested the accused is shown no less in the recent conferment of awards by the PNP on officers of the said unit, namely, the “Medalya ng Kabayanihan” to the Director of the said PNP unit, “Chief Superintendent Leocadio Santiago, Jr., for (his) exceptional courage and leadership when the group led by detained Sen. Antonio Trillanes IV and Brig. Gen. Danilo Lim seized the Peninsula hotel in Makati City” and a  “Medalya ng Kadakilaan” to S/Supt. Roberto Damian likewise of the said unit “for his remarkable achievement in the Peninsula standoff,” as reported in the 18 December 2007 issue of the Philippine Star, to wit:   

“Cops in Pen assault honored, then charged


They did their job well.


For this, Philippine National Police (PNP) chief Director General Avelino Razon Jr. commended three police generals and 20 other uniformed men for their courage and leadership during the Peninsula Manila hotel standoff last Nov. 29, as well as their crucial role in the resolution of the Batasan bombing last Nov. 13.


Razon and Interior Secretary Ronaldo Puno led the pinning of awards including the Medalya ng Kabayanihan on National Capital Region Police Office (NCRPO) chief Director Geary Barias, Southern Police District (SPD) director Chief Superintendent Luizo Ticman and PNP Special Action Force (SAF) director Chief Superintendent Leocadio Santiago, Jr., for their exceptional courage and leadership when the group led by detained Sen. Antonio Trillanes IV and Brig. Gen. Danilo Lim seized the Peninsula hotel in Makati City.


xxx xxx


Also awarded the Medalya ng Kadakilaan were Senior Superintendent Roberto Damian of the Special Action Force for his remarkable achievement in the Peninsula standoff; Senior Superintendent Asher Dolina for his overall supervision of the joint elements of NCRCIDU-CIDG, PNP SAF, QCPD-EOD and intelligence operatives of the Armed Forces in the implementation of the arrest warrant against Jandal; Chief Inspector Hermogenes Cabe; Inspector Bryan Dexter Andulan; and seven other SAF troopers.


The PNP also conferred the Medalya ng Kagalingan on Superintendent Michel Amos Filart and six other CIDG men for their participation in the investigation of the Peninsula siege.


xxx xxx (underscoring supplied)

Finally, it will be noted that the PNP also conferred the “Medalya ng Kagalingan” on Supt. Michel Amos Filart and six (6) other CIDG men “for their participation in the investigation of the Peninsula siege.”

A copy of the news report entitled, “Cops in Pen assault honored, then charged,” which appeared in the 18 December 2007 issue of the Philippine Star is attached hereto as Annex “A”.  

At any rate, the indisputable fact that P/Supt. Untalan and his nineteen (19) fellow investigators and P/SI Reyes and his twenty (20) fellow investigators were not the arresting officers and should not have executed their so-called “Joint Affidavits of Arrest,” was conclusively settled by no less than the Regional Chief of the NCR-CIDU, P/SSupt. Atty. Asher Abanilla Dolina.  Atty. Dolina, in his Memorandum dated 30 November 2007 captioned “After Operation Report” and addressed to the Director of the Criminal and Investigation Detection Group (“CIDG”),  stated thus:

“xxx xxx

2.
While inside the hotel, said group controlled the area and presided over a press conference announcing their lack of faith in the present government and judicial system and demanded the resignation of the President.  Initially, two (2) teams from this Unit under PSupt HHONORIO AGNILA were dispatched to monitor and assess the situation in that area.

3.
At about 1200H, Police Director Geary Barias, RD, NCRPO exerted all possible means to have a dialogue with the rebel group and come up with a peaceful solution to the stand off, but to no avail.  A deadline was et at 1500H for the group to vacate the hotel premises, lay down their arms and surrender to authorities but the group did not heed to the call.  Hence, at around 1630H the responding members of the PNP-SAF and PN-Marines used reasonable force and successfully contained the situation.  

4.
Thereafter, seven (7) teams of investigators from this Unit under PSSUPT ASHER A. DOLINA proceeded with the investigative phase of the operation, segregating the Magdalo members from the civilians and brought all the suspects to Camp Bagong Diwa, Bicutan, Taguig City for processing and verification. 
5.
As a result, a total of fifty (50) persons were arrested which included SEN. ANTONIO TRILLANES   IV, BRIG. GEN. DANILO LIM, ex Vice-Pres. TEOFISTO GUINGONA, Ms. ELIZABETH ORTEZA, Dean FRANCISCO NEMENZO, Fr. ROBERT REYES, BISHOP JULIO LABAYEN and fourteen (14) members of the Magdalo Group.  

6.
After the standard procedure, the suspects were transferred to the PNP Custodial Service for safekeeping at about 300630H November 07.  Appropriate charges will be field before the Department of Justice (DOJ) Prosecutor at the soonest possible time.
xxx xxx” (underscoring supplied) 

Thus, based on the foregoing, the following are admitted facts: 

a)
“(A)t around 1630H the responding members of the PNP-SAF and PN-Marines used reasonable force and successfully contained the situation.”  Quite clearly, the arresting officers were from the PNP-Special Action Force and Philippine Navy-Marines;

b)
P/Supt. Untalan and his nineteen (19) fellow investigators and P/SI Reyes and his twenty (20) fellow investigators were not the arresting officers and should not have executed their so-called “Joint Affidavits of Arrest.”  These two (2) teams of investigators headed by P/Supt. Untalan and P/SI Reyes, respectively, were among the “seven (7) teams of investigators from (the) Unit under PSSUPT ASHER A. DOLINA” which conducted “the investigative phase of the operation” after elements of the PNP-Special Action Force and Philippine Navy-Marines had effected the illegal arrest;”

c)
Thereafter, “a total of fifty (50) persons were arrested” and “were brought to Camp Bagong Diwa, Bicutan, Taguig City for processing and verification.”  

d)
Also, on 30 November 2007, at about 6:30 o’clock in the morning and long after the illegal warrantless arrest was effected ten (10) hours earlier, that is, at about 4:30 o’clock in the afternoon of 29 November 2007, Atty. Dolina was still contemplating the nature of crime that was supposedly committed by those who were illegally arrested.  Thus, he stated that “(a)ppropriate charges will be filed before the Department of Justice (DOJ) Prosecutor at the soonest possible time.”

In this regard, it is also relevant to mention that while many members of the mass media were arrested, handcuffed, loaded onboard buses and brought to Camp Bagong Diwa, Bicutan, Taguig City, they were not considered as arrested based on the said Memorandum dated 30 November 2007 captioned “After Operation Report” prepared by Atty. Dolina.  At Camp Bagong Diwa, the members of the mass media were set free.  Then it may be asked, why were the members of the mass media arrested, handcuffed, loaded onboard buses and brought to Camp Bagong Diwa where they were set free?

At this juncture, it may be mentioned that P/Supt. Untalan and his fellow nineteen (19) investigators and P/SI Reyes and his twenty (20) fellow investigators, in executing their respective “Joint Affidavits of Arrest” despite the fact that they were not the arresting officers, had clearly committed falsification of public documents punishable under Article 171 of the Revised Penal Code, false testimony in other cases and perjury in solemn affirmation punishable under Article 183 of the same Code, and other crimes.  Accordingly, the said police officers made untruthful statements in a narration of facts by making it appear that they were the ones who arrested the accused or that there was an affidavit of arrest duly executed by the arresting officers for purposes of an inquest proceeding.  

Needless to state, any subsequent use of the said falsified “Joint Affidavits of Arrest” will make the one using the same liable for knowingly introducing in evidence in any judicial proceeding such falsified documents punishable under Article 172 of the Revised Penal Code, or in the event that the testimony of any of the said police officers will later be offered in evidence, for knowingly offering in evidence a false witness or testimony punishable under Article 184 of the same Code, among other crimes.

In this regard, the importance of an affidavit of arrest in an inquest proceeding and the requirement that it should be executed by the arresting officer is provided in DOJ Department Circular No. 61 issued on 21 September 1993 captioned “The New Rules on Inquest,” thus:

 

“NEW RULES ON INQUEST
Section 1. Concept. – Inquest is an informal and summary investigation conducted by a public prosecutor in criminal cases involving persons arrested and detained without the benefit of a warrant of arrest issued by the court for the purpose of determining whether or not said persons should remain under custody and correspondingly be charged in court.    

xxx xxx

Section 3. Commencement and Termination of Inquest. – The inquest proceedings shall be considered commenced upon receipt by the Inquest Officer from the law enforcement authorities of the complaint/referral documents which should include:

a) the affidavit of arrest;

b) the investigation report;

c) the statement of the complainant and witnesses; and

d) other supporting evidence gathered by the police in the course of the latter’s investigation of the criminal incident involving the arrested or detained person. 

The Inquest Officer shall, as far as practicable, cause the affidavit of arrest and statements/affidavits of the complainant and the witnesses to be subscribed and sworn to before him by the arresting officer and the affiants.

xxx xxx” (underscoring supplied)       

Contrary to the provision of DOJ Department Circular No. 61 captioned “The New Rules on Inquest” aforequoted, there are no affidavits of arrest duly executed by the arresting officers on record.  The “Joint Affidavits of Arrest” executed by the investigators cannot take the place of the required affidavits of arrest of the arresting officers.  This is simply because as defined above, an inquest “is an informal and summary investigation conducted by a public prosecutor in criminal cases involving persons arrested and detained without the benefit of a warrant of arrest issued by the court for the purpose of determining whether or not said persons should remain under custody and correspondingly be charged in court.”  Thus, the first duty of the public prosecutor is to determine if the case presented to him involves a valid warrantless arrest as would warrant an inquest and not a regular preliminary investigation.  This determination can only be possible through an examination of the affidavit of arrest duly executed by the arresting officer.      

Thus, the arresting officers, in their affidavit of arrest, must attest to the following facts to establish a valid warrantless arrest, to wit:  

a)
that they, as the affiants, were the arresting officers;

b)
that they were arresting the accused because in their presence, the said accused had committed, or were actually committing, or were attempting to commit the crime for which they were arrested; or,

c)
that a crime has just been committed and that they, as the arresting officers, had probable cause to believe based on their personal knowledge of facts or circumstances, that those persons to be arrested had committed it.

Moreover, contrary to the provision of DOJ Department Circular No. 61 (New Rules on Inquest) aforequoted, there are no statements of the complainant and his witnesses on record.  Needless to state, the statements of the complainant and his witnesses must be sworn or be in affidavit form.  In the instant case, there is no complaint-affidavit or affidavits of the complainant and his witnesses on record.  On this score alone, the subject inquest should already be declared null and void. 

By analogy with the preliminary investigation proceeding proper, the Supreme Court, in “Vicente P. Ladlad, et al. vs. Senior State Prosecutor Emmanuel Y. Velasco, et al.” and consolidated cases, G.R. Nos. 172070-72, etc., had occasion to expound on the statutory requirement of a complaint and the affidavits of the complainant and his witnesses, to wit:  

“xxx xxx


The procedure for preliminary investigation of offenses punishable by at least four years, two months and one day is outlined in Section 3, Rule 112 of the Revised Rules of Criminal Procedure, thus:

xxx xxx

Instead of following this procedure scrupulously, as what this Court had mandated in an earlier ruling, “so that the constitutional right to liberty of a potential accused can be protected from any material damage,” respondent prosecutors nonchalantly disregarded it. Respondent prosecutors failed to comply with Section 3(a) of Rule 112 which provides that the complaint (which, with its attachment, must be of such number as there are respondents) be accompanied by the affidavits of the complainant and his witnesses, subscribed and sworn to before any prosecutor or government official authorized to administer oath, or, in their absence or unavailability, before a notary public.  Respondent prosecutors treated the unsubscribed letters of Tanigue and Mendoza of the CIDG, PNP as complaints and accepted the affidavits attached to the letter even though some of them were notarized by a notary public without any showing that a prosecutor or qualified government official was unavailable as required by Section 3(a) of Rule 112.

xxx xxx


These uncontroverted facts belie respondent prosecutors’ statement in the Order of 22 March 2006 that the preliminary investigation “was done in accordance with the Revised Rules o[f] Criminal Procedure.”  Indeed, by peremptorily issuing the subpoenas to petitioners, tolerating the complainant’s antics during the investigation, and distributing copies of a witness’s affidavit to members of the media knowing that petitioners have not had the opportunity to examine the charges against them, respondent prosecutors not only trivialized the investigation but also lent credence to petitioners’ claim that the entire proceeding was a sham.


xxx xxx” (underscoring supplied)

In the Ladlad case, the Supreme Court declared the preliminary investigation by a similar DOJ Panel of Investigating Prosecutors a sham.

Prescinding from the foregoing, with all the more reason that there could not have been a valid finding of probable cause for the crime of rebellion during the said invalid inquest.  It follows, therefore, that there cannot also be a finding of probable cause for purposes of issuance of a commitment order against the accused.
IV.  
With all due respect, the Honorable Court’s ruling finding probable cause for the issuance of a commitment order against the accused military and former military men, contravenes existing jurisprudence on rebellion and lacks factual support. 


----------------------------

It is clear that the administration’s line notwithstanding, the Manila Pen incident was no rebellion.  Otherwise, this may be the first time in the history not only of the Philippines but of the entire world that eighteen (18) military and former military men, only four or five of them allegedly armed, staged a rebellion inside a five (5)-star hotel right in the heart of the country’s financial district.  This will also be the first time in the history of the Philippines and the entire world that so-called “rebels” staged a rebellion with not a single gunshot fired.   

If at all, what gave the Manila Pen incident the semblance of “rebellion” was the government’s use of massive police and military forces and Armored Personnel Carriers to launch an unnecessary and blatantly excessive military assault at the said hotel.  The prosecution’s video footages and the television news coverage of the Manila Pen incident showed: (a) thousands of police and military troops massing around and surrounding the hotel and standing by in nearby areas around the Makati Business Center and ready for deployment when needed; (b) members of the police and military repeatedly firing at the upper floors of the hotel purportedly to drive off imagined rebel snipers; (c) military and police forces repeatedly firing teargas into the confines of the hotel; and, (d) one of the three Armored Personnel Carriers deployed right outside the main entrance of the hotel repeatedly crashing into the hotel’s glass front doors and then repeatedly firing its machine gun right into the lobby of the hotel.  

However, it must be stressed that there was absolutely no reason for the military and police to be shooting at the Manila Pen, firing tear gas into the hotel, and strafing its lobby with machine gun fire especially considering that civilians and members of the mass media were inside and they were not committing any crime, much less the crime of rebellion.  

The foregoing notwithstanding, the Honorable Court, in its Order dated 13 December 2007, found probable cause for the issuance of a Commitment order against the accused on the basis of the following ratiocination only, to wit:

“xxx xxx

In view of all the circumstances of this case, the Presiding Judge is of the belief that the evidence transmitted to this court by the DOJ Panel of Investigating Prosecutors, consisting of the Affidavits of witnesses and other documentary and object evidence can only sustain probable cause for the crime of Rebellion only against the following accused, namely: Sen. Antonio S. Trillanes, IV. Brig. Gen. Danilo Lim, Capt. Gary C. Alejano, Ltsg. James Layug, Ltsg. Manuel G. Cabochan, Ltsg. Eugene P. Gonzalez, 2Lt. Jonnel P. Sanggalang, Ltsg. Andy G. Torrato, Ltjr. Arturo S. Pascua, Jr., Ens. Armand Pontejos, Capt. Segundino P. Orfiano, Jr. 1Lt Billy S. Pascua, CPL Clecarte D. Dahan, PFC Juanito S. Jilbury, PFC Emmanuel C. Tirador, PFC German M. Linde, Julius J. Mesa, Cesari Gonzalez.


The question whether there is more than probable cause to indict the above-named accused for Rebellion is not difficult to discern.


Under Art. 134 of the Revised Penal Code, as amended by Republic Act No. 6968, rebellion is committed in the following manner:


By rising publicly and taking arms against the Government for the purpose of removing from the allegiance to said Government or its laws, the territory of the Republic of the Philippines or any part thereof, of any body of kind, naval or other armed forces or depriving the Chief Executive of the legislature wholly or partially, of any of their powers or prerogatives.


The gravemen of the crime of rebellion is an armed public uprising against the government.  By its very nature, rebellion is essentially a crime of masses or multitude involving crowd action with political motive.


At this point, it may be stated that when the accused soldiers, including Julius Mesa and Cesari Gonzalez all detention prisoners walked-out from the courtroom of RTC Branch 148, Makati City, during their trial for coup d’ etat known as the Oakwood Mutiny and escorted by the other accused-soldiers who were in full battle gear armed with rifles and short guns, said accused were already active participants even at the inception of their plan to commit the crime of rebellion against the government.  As soon as the detained accused aided by their armed soldier-followers were able to get down from the elevator coming form the 14th floor of the City Hall, Makati City they marched along the road leading to the Manila Peninsula Hotel.  While marching, the soldiers put their Magdalo armbands and called the people to join them and withdraw their support from the government.  When they reached the Hotel they destroyed the side glass door entrance and forcibly took over the Hotel.  At this juncture, armed escorts wearing military uniforms with high-powered firearms posted themselves at strategic locations particularly at the lobby of the Hotel leading to the 2nd floor where the accused set up a command center.  The accused then called a press conference and announced their intention to overthrow the government of President Gloria-Macapagal-Arroyo.  It was Gen. Lim who publicly announced the group’s statement as follows: “We are joining our people in calling for a change in leadership “x x x”.  We call on the military to withdraw support for Mrs. Arroyo in order to end her unconstitutional and illegal occupation of the presidency.”  Timely response by the Philippine National Police and the Armed Forces of the Philippines in containing the take over of the Hotel as well as the politically charged broadcast of the statement made by Gen. Lim prompted the accused and their soldier escorts to surrender to the elements of the PNP Criminal Investigation and Detection Group.  Several firearms like M-16, M-14 and Galil rifles, ammunitions, and explosives were confiscated from the group of Sen. Trillanes.  Clearly, the aforementioned accused-soldiers and civilians, namely: former Navy Lieutenant and now Senator Trillanes, Julius Mesa, Cesari Gonzalez together with other persons whose names, identities and whereabouts have not yet been determined, conspired, and confederated with one another by rising publicly and take arms against the Philippine government in order to deprive President Arroyo, wholly or partially, from exercising her powers and prerogatives as Chief Executive of the Republic of the Philippines, with the ultimate objective to topple the government and replace it with a new government.  To attain further their criminal designs of taking arms against the government, the accused even called the members of the Armed Forces of the Philippines and the Philippine National Police and the people at-large to join them and withdraw their allegiance to the present government.


Probable cause having been fully determined for the issuance of a Commitment Order, let a Commitment Order be issued for the continued detention of Sen. Antonio S. Trillanes, IV, Brig. Gen. Danilo Lim, Capt. Gary C. Alejano, Ltsg. James Layug, Ltsg. Manuel G. Cabochan, Ltsg. Eugene P. Gonzalez, 2Lt. Jonnel P. Sanggalang, Ltsg. Andy G. Torrato, Ltjr. Arturo S. Pascua, Jr., Ens. Armand Pontejos, Capt. Segundino P. Orfiano, Jr., 1Lt. Billy S. Pascua, CPL. Clecarte D. Dahan, PFC. Juanito S. Jilbury, PFC, Emmanuel C. Tirador, PFC. German M. Linde, Julius J. Mesa, and Cesari Gonzalez at the PNP Custodial Center, Camp Crame, Quezon City, until further orders from this court.

With all due respect, as will be shown below, the foregoing conclusions of the Honorable Court are not supported by the evidence on record.

In the questioned Resolution, the Honorable Court found thus:  

“The accused soldiers, including Julius Mesa and Cesari Gonzalez all detention prisoners walked-out from the courtroom of RTC Branch 148, Makati City, during their trial for coup d’ etat known as the Oakwood Mutiny and escorted by the other accused-soldiers who were in full battle gear armed with rifles and short guns, said accused were already active participants even at the inception of their plan to commit the crime of rebellion against the government.”

To begin with, there is no factual basis for the Honorable Court’s conclusion that the “the accused soldiers, including Julius Mesa and Cesari Gonzalez all detention prisoners xxx xxx escorted by the other accused-soldiers who were in full battle gear armed with rifles and short guns...”  There is no allegation in any of the Affidavits relied upon by the Honorable Court that when the accused supposedly walked out of the court, they were “escorted by the other accused-soldiers who were in full battle gear armed with rifles and short guns...”  This is also not shown in the videotapes presented by the prosecution.  Thus, with all due respect, there is no factual basis for this conclusion.    

Going to the alleged walkout, even assuming arguendo that most of the accused military and former military men, almost all of whom were detention prisoners, did walk out of the hearing in Criminal Case No. 03-2784 before RTC-Makati City, Branch 148, presided by the Honorable Judge Oscar B. Pimentel, such a walkout did not constitute rebellion.  The walkout of detention prisoners from a hearing of their case is definitely not rebellion.  No less than the disposition made by Judge Pimentel will attest to this fact because had such walkout been constitutive of the crime of rebellion that was committed in his presence, Judge Pimentel would have stated so in any of the Orders which he subsequently issued and he would have ordered the warrantless arrest of the said detention prisoners for the crime of rebellion.  

Rather, what Judge Pimentel did, on the basis of his finding that the said detention prisoners were “in conspiracy to disrupt the proceedings and show their utter disrespect to the Court of Justice,” was to cite and find the said detention prisoners guilty of direct contempt and for which reason, he sentenced them to suffer an imprisonment of ten (10) days.  Judge Pimentel then issued a warrant for the arrest of the said detention prisoners “in order that the Court may re-acquire jurisdiction again over their persons.”
  Thus, to the mind of Judge Pimentel, when the said detention prisoners walked out of his courtroom in the middle of a hearing, such walkout was merely a contumacious conduct constitutive of direct contempt and punishable by imprisonment of ten (10) days.  To be sure, such walkout was far from an act of rebellion.   

Even the DOJ Panel, in the instant Information, acknowledged that the said walkout, at the most, was merely constitutive of contumacious conduct.  Thus, the instant Information, in part, reads thus:


“xxx xxx

That on or about 29 November 2007 and sometime prior and subsequent thereto, at around 10:00 AM, at Makati City, and within the jurisdiction of this Honorable Court, the above-named Accused together with several other JOHN/JANE DOES whose present identities and whereabouts are unknown, conspiring and confederating with each other, willfully, unlawfully and feloniously, rise publicly and take arms against the Philippine Government in order to deprive the Chief Executive or the Legislature, wholly or partially, of any of their powers and prerogatives and ultimately to topple the Government and replace it with a new government by contumaciously walking out of the proceedings of the Makati Regional Trial Court, Branch 148, taking to the streets of Makati City marching, while armed with high-powered firearms, such as Armalite, Galil and M-14 Rifles, and exhorting the people to join them, declaring that “WE ARE MAKING THE STEP OF REMOVING PRESIDENT GLORIA ARROYO FROM THE PRESIDENCY”, taking over the Manila Peninsula Hotel by force and with the use of said high-powered firearms, and establishing a command center in said hotel, with the purpose of depriving the President of the Philippines and the Legislature, wholly partially, of any of their powers or prerogatives, by making statements and pronouncements of national television, over radios and through other media, through statements ready by accused B/Gen. Lim and Senator Trillanes, among other accused, while surrounded by their co-conspirators, still armed with high-powered firearams and some sporting red armbands with the MAGDALO insignia, that they are “taking the fateful step of removing Mrs. Gloria Macapagal-Arroyo from the Presidency and undertake the formation of a new government” and by calling on the members of the Armed Forces of Philippines, the Philippine National Police and the people at large to join them and withdraw their allegiance to the present government. Thereafter, the above-named accused, still armed with high-powered rifles, holed themselves inside the Manila Peninsula Hotel for several hours while they were coordinating with their other co-conspirators inside and outside the said hotel in furtherance of their aim to topple the Government and continuously exhorting the People to join them in their armed revolution and the establishment of a new government.

CONTRARY TO LAW.

xxx xxx” (underscoring supplied)

The foregoing also explains why there is absolutely no mention of the crime of rebellion by Judge Pimentel in his Order dated 29 November 2007, much less that the said crime was committed by the accused in his presence.

This brings us to another point.  The accused had already been cited and found guilty of direct contempt and meted out a sentence of ten (10)-day imprisonment by Judge Pimentel.  Thus, it may be asked, why then are they being put to task again for the said walkout and, worse, such walkout now being categorized as rebellion as aforequoted?  

In this regard, as discussed above, there is no factual basis for the Honorable Court’s conclusion that the “the accused soldiers, including Julius Mesa and Cesari Gonzalez all detention prisoners xxx xxx escorted by the other accused-soldiers who were in full battle gear armed with rifles and short guns...”  However, even assuming arguendo that a handful among those who marched along the streets of Makati City and who proceeded to the Manila Pen were armed, it would appear that they number no more than four (4) or five (5) individuals on the basis of the supporting evidence presented by the prosecution.  Without admitting its admissibility however, this may be inferred from the document captioned “Inventory of Evidence Collected,” wherein no less than the PNP Crime Laboratory Service claimed that only five (5) firearms were supposedly recovered during the post-assault clearing operations inside the Manila Pen, to wit:

“xxx xxx

a.
One (1) 5.56mm M16A1 Elisco Rifle with serial number RP231004;

b.
One (1) 7.62mm M14 US rifle with serial number 1371016;

c. One (1) 5.56 mm GALIL rifle with serial number 800487;

xxx xxx

a.
One (1) 5.56mm M16A1 Elisco rifle SN No. defaced; 

b.
One (1) Cal. 45 1911A1 US Army Pistol SN No. 2919059 with Slide engraved with MFR2U894;

xxx xxx”

It may be asked then, is it possible to commit the crime of rebellion with four (4) rifles and one (1) pistol?  Is it not that, as earlier discussed, the crime of rebellion supposedly involves an “armed public uprising,” or “a vast movement of men” or “not merely a challenge to the constituted authorities but also civil war on a bigger or lesser scale,” or “an armed public uprising by a substantial number of rebels?” 

Furthermore, is it possible for the crime of rebellion to be committed when not one of the said four (4) rifles and one (1) pistol was fired?  

Is it possible for the crime of rebellion to be committed when it appears that almost all of the eighteen (18) accused military and former military men were not armed?  As earlier mentioned, even the prosecution’s video footages showed that almost all of the eighteen (18) accused military and former military men were not armed, including their supposed leaders, accused Senator Antonio F. Trillanes, IV and Brig. Gen. Danilo P. Lim.  They were clearly unarmed as they walked out of the courtroom, marched along the streets of Makati City going towards the Manila Pen, and held a press conference thereat.    

Is mere possession of firearms by a handful of military men marching in the streets or joining a press conference inside a five (5)-star hotel a rebellion?      

Besides, it is clear from the prosecution’s video footages that the accused remained guarded and escorted by their fully armed military police guards as they went out of the courtroom, marched along the streets of Makati City, and proceeded to the Manila Pen.  Is the crime of rebellion committed when fourteen (14) detention prisoners walked out of their hearing and marched along the streets but all the while being guarded and escorted by their fully armed military police guards?   Even if it is conceded that four or five of the said detention prisoners were armed, the fact remains that all the while, all of them were still being guarded and escorted by their by their fully armed military police guards.  Truly and honestly, can this be considered a rebellion?

Accordingly, when the accused walked out of the hearing before the RTC-Makati City, Branch 148, it cannot be said, as the Honorable Court so stated, that “said accused were already active participants even at the inception of their plan to commit the crime of rebellion against the government” because their actions did not constitute rebellion as discussed above.

The Honorable Court, in its Order dated 13 December 2007, further stated thus: 

“As soon as the detained accused aided by their armed soldier-followers were able to get down from the elevator coming from the 14th floor of the City Hall, Makati City they marched along the road leading to the Manila Peninsula Hotel.  While marching, the soldiers put their Magdalo armbands and called the people to join them and withdraw their support from the government.”  

When the accused military and former military men marched along the streets of Makati City, such act of marching alone does not constitute rebellion.  Such act of marching is no different from the usual protest rally or march along the streets which is an almost everyday occurrence in Metro Manila.  In those street protest rallies or marches, not one has been charged with rebellion.  If at all, what made the 29 November 2007 march different was the presence of certain personalities like accused Senator Antonio F. Trillanes, IV and Brig. Gen. Danilo P. Lim and other detention prisoners among the marchers and the fact that they were alleged to have just committed a contumacious act of walking out from their hearing.  But, again, this fact alone did not and should not make the march an act of rebellion.  

As regards the statement that “(w)hile marching, the soldiers put their Magdalo armbands and called the people to join them and withdraw their support from the government,” again, with all due respect, this is not supported by any of the Affidavits or supporting evidence on record.  In the case of the “Joint Affidavit of Arrest” executed by P/Supt. Untalan and his nineteen (19) fellow investigators, it is clear that they did not even see the accused march along the streets of Makati City because after conducting their investigation at the RTC-Makati City, Branch 148, they proceeded to the Manila Pen where the accused were supposedly already present. Thus, there is absolutely no mention in the said “Joint Affidavit of Arrest” that they witnessed the accused march along the streets of Makati City because obviously they did not.  

Similarly, the said statement that “(w)hile marching, the soldiers put their Magdalo armbands and called the people to join them and withdraw their support from the government,” is also not found in the “Joint Affidavit of Arrest” executed by P/SI Reyes and his twenty (20) fellow investigators.  It appears that the said police officers  also did not see the accused march along the streets of Makati City, otherwise, they would have categorically stated so in their “Joint Affidavit of Arrest.” 

An examination of the other documents comprising the supporting evidence will show that the statement that “(w)hile marching, the soldiers put their Magdalo armbands and called the people to join them and withdraw their support from the government,” appears to have been taken from the document captioned “After Operation Report” which was prepared by Atty. Asher Dolina, Regional Chief, NCR-CIDU, and addressed to the Director, CIDG.  In the said “After Operation Report,” Atty. Dolina stated that the accused “marched towards Kalayaan Avenue... while shouting seditious statements and encouraging the people to join them.”  However, not only that the latter statement is different from the aforequoted statement in the Honorable Court’s Order dated 29 November 2007, the said statement found in the “After Operation Report” cannot be given credence because Atty. Dolina did not swear to it and that there is no statement or claim therein that the said allegations are of Atty. Dolina’s own personal knowledge.

The Honorable Court, in its Order dated 13 December 2007, further stated thus: 

“When they reached the Hotel they destroyed the side glass door entrance and forcibly took over the Hotel.”  

The above conclusion that the accused allegedly destroyed the side glass door entrance of the Manila Pen and forcibly took over the same, was apparently taken from the “Joint Affidavit of Arrest” executed by P/SI Reyes and his twenty (20) fellow investigators.   In this regard, the “Joint Affidavit of Arrest” executed by P/Supt. Untalan and his nineteen (19) fellow investigators did not mention of the alleged act of the accused of destroying the side glass door entrance and forcibly taking over the Manila Pen. 

However, it is clear that P/SI Reyes and his twenty (20) fellow investigators did not see the alleged destruction of the side glass door entrance of the Manila Pen and the forcible takeover of the said hotel.  There is no categorical statement in their “Joint Affidavit of Arrest” that any one in particular among them personally saw or witnessed the said acts of destruction of the side glass door entrance of the Manila Pen and the forcible takeover of the said hotel.  Had any one of those twenty-one (21) investigators really seen or witnessed those alleged acts, they would have categorically stated so in their “Joint Affidavit of Arrest.”    

Moreover, it really defies reason why P/SI Reyes and his twenty (20) fellow investigators – who were presumably fully armed – assuming they, in fact, saw the alleged acts of destruction and takeover, did not stop the accused or prevent them from doing the said acts considering that the latter was only fourteen (14) in number of which only four or five were allegedly armed.  Besides, P/SI Reyes and his twenty (20) fellow investigators attested under oath that  there were already “other units of the Philippine National Police (which) were already in the vicinity of the Peninsula Hotel.”  

Thus, it is clear that P/SI Reyes and his twenty (20) fellow investigators, in alleging that the accused destroyed the side glass door entrance of the Manila Pen and forcibly took over the same, were not stating so based on their own personal knowledge.  Hence, the said statement cannot also be given any credence.   

Besides, the prosecution’s video footages show that it was business as usual inside the Manila Pen even after the accused had gone inside.  Accordingly, guests were having lunch as usual.  Even Dir. Geary Barias, PNP-NCR Regional Director, when he first came in, was shaking hands, laughing and joking with those inside and making “beso-beso” with the ladies.  The atmosphere only changed much later in the afternoon when the government started threatening to launch an attack and, in fact, started shooting towards the hotel purportedly to scare away imagined snipers. 

The Honorable Court, in its Order dated 13 December 2007, further stated thus: 

“At this juncture, armed escorts wearing military uniforms with high-powered firearms posted themselves at strategic locations particularly at the lobby of the Hotel leading to the 2nd floor where the accused set up a command center.”

The above conclusion that the accused allegedly set up a “command center” at the second floor of the Manila Pen was taken from the “Joint Affidavit of Arrest” executed by P/Supt. Untalan and his nineteen (19) fellow investigators and from the “Joint Affidavit of Arrest” executed by P/SI Reyes and his twenty (20) fellow investigators.  However, it is clear from the said Affidavits that the said investigators did not actually see the alleged setting up of a “command center” at the second floor of the hotel.  

The alleged setting up of a “command center” at the second floor of the Manila Pen is obviously a figment of the imagination of the said police investigators.  In the first place, based on their own narration, the accused had already taken over the hotel.  How then could the said investigators have known of what was supposed to be going on inside the hotel, much less the setting up of a “command center” at its second floor?  Besides, the prosecution’s own video footages will show that there was no such “command center” at the second floor of the hotel.  

If at all, the reference to a so-called “command center” at the second floor of the Manila Pen is but part of the effort to prop up the government’s theory that the incident that took place on 29 November 2007 was an act of rebellion.  Besides, absent any so-called “command center” inside the hotel, how could the government justify its massive use of police and military forces to launch an assault on a five (5)-star hotel in the heart of Makati City, including the use of not less than three (3) Armored Personnel Carriers and indiscriminate firing of a machine gun into the lobby of the said hotel? 

Moreover, how can the alleged setting up of a “command center” at the second floor of the hotel be reconciled with the prosecution’s video footages which show that it was business as usual inside the Manila Pen even after the accused had gone inside as described above? 

The Honorable Court, in its Order dated 13 December 2007, further stated thus: 

“The accused then called a press conference and announced their intention to overthrow the government of President Gloria-Macapagal-Arroyo.  It was Gen. Lim who publicly announced the group’s statement as follows: “We are joining our people in calling for a change in leadership “x x x”.  We call on the military to withdraw support for Mrs. Arroyo in order to end her unconstitutional and illegal occupation of the presidency.”  

Even assuming arguendo that the accused did call a press conference wherein they announced their intention to overthrow the government of President Gloria Macapagal-Arroyo, was that already rebellion?  Are the acts of calling a press conference and announcing one’s intention of overthrowing the government constitutive of rebellion?

The crime of rebellion punishable under Art. 134 of the Revised Penal Code, as amended by Republic Act No. 6968, is committed, as follows: 

1.
By rising publicly and taking arms against the Government for the purpose of:

a)
removing from the allegiance to said Government or its laws, the territory of the Republic of the Philippines or any part thereof, of any body of land, naval or other armed forces; or,

b)
depriving the Chief Executive or the legislature wholly or partially, of any of their powers or prerogatives. 

Now, going back to the earlier question, even assuming arguendo that the accused did call a press conference wherein they announced their intention to overthrow the government of President Gloria Macapagal-Arroyo, was that already rebellion?  

After taking into account the foregoing discussion, it may be asked:  

1.
Was there a public uprising and taking of arms against the government?

2.
Even assuming there was, was it for the purpose of removing from the allegiance to the government or its laws, the territory of the Republic of the Philippines or any part thereof, of any body of land, naval or other armed forces? 

3.
Or, was it for the purpose of depriving the Chief Executive or the legislature wholly or partially, of any of their powers or prerogatives? 

Obviously, based on the supporting evidence to the instant Information, the answer to all of the above questions is in the negative.  

At this juncture, it is relevant to point out that the Honorable Court, in correctly finding lack of probable cause for the crime of rebellion against the accused civilians and dismissing the charge as against them, ruled thus:

“xxx xxx

There is no probable cause to indict the accused-civilians for Rebellion.  The court has gone over the documents transmitted to this court by the panel of Prosecutors who conducted the inquest of the accused-civilians and finds them insufficient to show probable cause to indict them for Rebellion.  Even the alleged acts committed and utterances made by former Vice-President Teofisto Guingona and the statements made on T.V. by Bishop Labayen, Atty. Bautista, Atty. Guevarra, and Elizabeth Orteza, allegedly in support of their objective to overthrow the government are not sufficient to establish probable cause for Rebellion.  The allegations in the Affidavits of the Arresting Officers, the letter referral to the DOJ, and other supporting evidence presented are far from proof needed to indict them for rebellion.  What these documents prove at best is that the accused-civilians were arrested because they ignored the call of the police despite the deadline given to them to come out from the 2nd floor of the Hotel and submit themselves to the authorities.  None of the Affidavits stated that the accused-civilians committed specific acts of promoting, maintaining or heading a Rebellion as found in the Resolution of the DOJ Panel of Investigating Prosecutors.  Even after viewing the video footages provided by the prosecutors depicting the events that transpired starting from the walk-out by the Magdalo group at the RTC, Branch 148, Makati City; the marching of the Magdalo group with some supporters and sympathizers along the road heading towards Manila Peninsula Hotel and its take over by the Magdalo group, the live broadcast of the reading of the statement of the group calling for the ouster of President Arroyo, and culminating in the assault of the Hotel by combined elements of the PNP and AFP where the accused were holed-up, this court is not convinced that the accused-civilians conspired and confederated with the accused-soldiers, in taking arms against the government.  Clearly, a much stronger showing of probable cause must be shown.  The court cannot agree with the finding of probable cause by the Panel of DOJ Investigating Prosecutors that the acts of the civilian-accused constitute acts of cooperation in the execution of the act of overthrowing the government.  Even if the alleged act of former Vice-President Guingona and the utterances made by him, as well as the statements made by some of the accused-civilians were to be considered as an indirect help or aid in the rebellion, which the court doubts because these are not depicted in the video footages, the same cannot constitute previous or simultaneous acts of uprising or Rebellion.  Mere presence  at the scene of the crime and issuing individual statements, expressing one’s sentiment on the affairs of government or sharing one’s advocacy on electoral and political reforms, without concrete evidence that the person giving the statement knew before hand the criminal intention of the group to take arms, with the aim of overthrowing the government, would not make one a conspirator in the crime of Rebellion. The cooperation that the law punishes is, the assistance, knowingly or intentionally rendered which cannot exist, without previous cognizance of the criminal act intended to be executed.  While the facts indubitably show that some of the accused-civilians then present at the scene of the crime uttered words or gave statements, these isolated facts without any antecedents to explain them, cannot be given great weight, nor cant hey be presumed to indicate participation or cooperation in the criminal act, which legally determines complicity in a crime.

xxx xxx”

With all due respect, the foregoing findings are also applicable to the accused military and former military men.  Actually, there are no clear distinctions between the civilians, on the one hand, and the military and former military men, on the other, as would justify the finding of lack of probable cause for the crime of rebellion with respect to the civilians and the finding of probable cause for the said crime and the issuance of a Commitment Order with respect to the accused military and former military men.  

Thus, the following findings of the Honorable Court apply with equal force to the accused military and former military men, to wit:

1.
“Even the alleged acts committed and utterances made by former Vice-President Teofisto Guingona and the statements made on T.V. by Bishop Labayen, Atty. Bautista, Atty. Guevarra, and Elizabeth Orteza, allegedly in support of their objective to overthrow the government are not sufficient to establish probable cause for Rebellion;”  

2.
“The allegations in the Affidavits of the Arresting Officers, the letter referral to the DOJ, and other supporting evidence presented are far from proof needed to indict them for rebellion.  What these documents prove at best is that the accused-civilians were arrested because they ignored the call of the police despite the deadline given to them to come out from the 2nd floor of the Hotel and submit themselves to the authorities;” and, 

3.
“None of the Affidavits stated that the accused-civilians committed specific acts of promoting, maintaining or heading a Rebellion as found in the Resolution of the DOJ Panel of Investigating Prosecutors;”

In the same vein, assuming arguendo that there was conspiracy (although it is clear that there is no proof of such conspiracy on record or in the supporting evidence), the following findings also apply with equal force to most, if not all, of the accused military and former military men:  

1.
“Even after viewing the video footages provided by the prosecutors depicting the events that transpired starting from the walk-out by the Magdalo group at the RTC, Branch 148, Makati City; the marching of the Magdalo group with some supporters and sympathizers along the road heading towards Manila Peninsula Hotel and its take over by the Magdalo group, the live broadcast of the reading of the statement of the group calling for the ouster of President Arroyo, and culminating in the assault of the Hotel by combined elements of the PNP and AFP where the accused were holed-up, this court is not convinced that the accused-civilians conspired and confederated with the accused-soldiers, in taking arms against the government.  Clearly, a much stronger showing of probable cause must be shown;”

2.
“The court cannot agree with the finding of probable cause by the Panel of DOJ Investigating Prosecutors that the acts of the civilian-accused constitute acts of cooperation in the execution of the act of overthrowing the government.  Even if the alleged act of former Vice-President Guingona and the utterances made by him, as well as the statements made by some of the accused-civilians were to be considered as an indirect help or aid in the rebellion, which the court doubts because these are not depicted in the video footages, the same cannot constitute previous or simultaneous acts of uprising or Rebellion;”

3.
“Mere presence at the scene of the crime and issuing individual statements, expressing one’s sentiment on the affairs of government or sharing one’s advocacy on electoral and political reforms, without concrete evidence that the person giving the statement knew before hand the criminal intention of the group to take arms, with the aim of overthrowing the government, would not make one a conspirator in the crime of Rebellion. The cooperation that the law punishes is, the assistance, knowingly or intentionally rendered which cannot exist, without previous cognizance of the criminal act intended to be executed;” and, 

4.
“While the facts indubitably show that some of the accused-civilians then present at the scene of the crime uttered words or gave statements, these isolated facts without any antecedents to explain them, cannot be given great weight, nor can they be presumed to indicate participation or cooperation in the criminal act, which legally determines complicity in a crime.”

Prescinding from the foregoing, it is very clear that no crime of rebellion was committed during the Manila Pen incident.  It was also not established by the evidence on record that there was a plan or conspiracy to commit rebellion.  There is also no evidence or proof of plan or conspiracy to commit rebellion on the part of any one.     

If it is of any relevance at all, the fact that there was no plan or conspiracy to commit rebellion is evident even in trivial occurrences during the Manila Pen incident.  For one, as shown in the prosecution’s video footages, those inside the hotel even had to use the curtain cord to tie the hotel’s front doors after they were threatened with a military assault.    

P R A Y E R 

WHEREFORE, premises considered, it is most respectfully prayed of this Honorable Court to partially reconsider its Order dated 13 December 2007 insofar as it found probable cause for the issuance of a Commitment Order against the aforenamed accused and, further, to dismiss the instant Information charging them with the crime of rebellion for lack of probable cause.  

Other reliefs just and equitable in the premises are likewise prayed for.

Makati City, 25 December 2007.

FRANCISCO LAW OFFICE
Counsel for the Accused

Unit 201 Liberty Building

835 A. Arnaiz Avenue (Pasay Road) 

Legaspi Village, Makati City 

By:

ERNESTO B. FRANCISCO, JR.

      PTR No. 5864486; Imus, Cavite; 17 Jan. 2007
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RTC-Makati City

Branch 150
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Please submit the foregoing Motion for Partial Reconsideration for the consideration and approval of the Honorable Court on 7 January 2008 at 8:30 o’clock in the morning.

ERNESTO B. FRANCISCO, JR.
City Prosecutor 

Makati City

Panel of Investigating Prosecutors 

c/o Senior State Prosecutor Emmanuel Y. Velasco 

Department of Justice 

Manila

Greetings:


Please take notice that the foregoing Motion for Partial Reconsideration will be submitted for the consideration and approval of the Honorable Court on 7 January 2008 at 8:30 o’clock in the morning.
ERNESTO B. FRANCISCO, JR.
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CITY PROSECUTOR 
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AFFIDAVIT OF SERVICE


I, ERNESTO B. FRANCISCO, JR., with office address at Francisco Law Office, Unit 201 Liberty Bldg., 835 A. Arnaiz Avenue (Pasay Road), Legaspi Village, Makati City, after being duly sworn, depose and say:


That today, 28 December 2007, I personally served copies of the following pleading/paper:

MOTION FOR PARTIAL RECONSIDERATION

----------------------------------

in Criminal Case No. 073126, entitled “People of the Philippines vs. Former Vice-President Teofisto Guingona, Jr., et al.” pending before the RTC-Makati City, Branch 150, pursuant to Sections 3, 4, 5 and 10, Rule 13 of the Rules of Court as follows:

By Personal Service upon:
CITY PROSECUTOR 

Makati City

PANEL OF INVESTIGATING PROSECUTORS 

c/o Senior State Prosecutor Emmanuel Y. Velasco 

Department of Justice 

Manila

28 December 2007, City of Makati.







ERNESTO B. FRANCISCO, JR.
SUBSCRIBED AND SWORN to before me this 28th day of December 2007 at Makati City, Philippines, affiant exhibiting to me his Comm. Tax Cert. No. 17674441 issued at Makati City on 30 January 2007.
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