[image: image1.png]functions in his office on Dec. 3, 2007, he received a
letter request (Exhibit “FF”) from the Scene of the
Crime Operatives (SOCQO), PNP Crime Labdratcry to
conduct an examination on two (2) plastic s=
containing light brown powdered substance (Exhibit “HH”
"I1") placed inside a white envelope (Exhibit “GG7, “GG-
1)y to determine the presence of explosives and/or
explosive ingredients; after examining the sp@(LmHns, he
lssued an 1nitial Laboratory Report; he found *hat
specimen A was positive to the test for (RDX/cyclonite)
a high explosive while specimen B (Exhibit “JJ”, “JJg-1”
“JJ=-2") was positive to the test for TNT, a hig
explosive; thereafter, a final chemistry report was
issued with the same result (Exhibit “KK”, “KK-1” to
W }\/}f L% 77 ) : '
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Jose Erwin Rodriguez testified that: at or abo
~1:25 in the morning of November 29, 2007, while

performing his duties as house detective of Manila

Peninsula Hotel particularly at Nielsen Restaurant, a
part of the hotel, he noticed the preseéence of soldiers
wearing arm band, civilians and media people numbering
more than twenty (20) at the parking area along Makati
Avenue; they were heading towards Nielsen Restaurant:
Roman de Layola, Senior Security Officer of the hotel
tried to prevent the group from entering the restaurant
but the group forced their way inside; as a result, the
glass door which he earlier locked was broken; he Jjust
stood near the door observing the events; he came to
know later from a civilian that the persons who entered
the restaurant belonged to the group of Sen. Trillane

he left the hotel at 3:00 pm and headed home.

The testimony of PO3 Roland Semacioc, a member of
Che Quezon City Police Department assigned at the Scene
of the Crime Operatives (SOCO) was stipulated by the

prosecution and defense, as follows: 1) he was the one
who took photographs at the Sionel Jos room of the
Manila Peninsula  Hotel; 2 ) the  photographs were

previously marked as Exhibit ™07, Y“0-30” to “0-35-A”
corresponding to the After SOCO Report presented by the
defense and i1dentified by prosecution witness PSI Editha
Martinez, Exhibits “6-Z2-1"7 to “6-A-37, “6-AA-1" to “6-
AA-3", “o-BB-1" to “6-BB-3", Y“6-CC-1" to “6-CC-3", “a-
DD-1" to “6-DD-3", Ye-EE-17.
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The testimony of PO2Z Allain Rican Jeruta assigned
at the Quezon City Police Crime Laboratory was likewise
stipulated by the prosecution and defense, on the
following points: 1) he was part of the SOCO team that
arrived at 8:30 o’clock in the evening of November 29,
2009 at the Manila Peninsula Hotel; 2) that the goco

the Sionel Jose room of the Manila Peninsula Hotel: 3
the team found the items depicted in the photograp
taken by P02 Roland Semacio. |
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Esmeralda Carniez testified that: she is a News/Tape
Librarian of GMA-7; she 1s in-charge of dubbing,
listing, preserving and archiving of video tapes in the
GMA Library; she received video footages from the
cameramen of GMA-7 relating to the Manila Peninsula
Hotel 1incident; said video footages were immediately
encoded 1n GMA’s library data base; there was a request
made by the Department o¢f Justice to the Legal
Department of GMA-7 to reproduce the video tapes of the
incident from the original that was archived; since the
request of the DOJ was approved, the footages of the
Manila Peninsula incident were copied from the data basz
and transferred to the computer; thereafter, the
footages from the computer were transferred to the video
disk; the DVD-R disk was then turned over to the DOJ
(Exhibit “NN” to “NN-17). |

In the course of the testimonies of the above
witnesses, the prosecution presented the Waiver of
Appearance and Identification executed by accused Sen.
Antonio F. Trillanes, IV, Gen. Danilo Lim, James Lavyug,
Gary Alejano, Cesari Gonzales, Billy Pascua, Manuel DG
Cabochan, Exhibits “D”, “D-17, “E”, “EE”, “EE-1"” to “EE-
4, “¥r, NG", “6-1" to “G-067).

DISPOSITION

The issue to be resocolved 1s whether the prosecution
was able to establish or show during the bail hearing
that the evidence of guilt of the accused for the crime
of Rebellion 1s strong. |

Under Article 134 of the Revised_'Penal‘ Code as
amended by Republic Act No. 6968, Rebellion 1s committed
in the following manner:
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By rising publicly and taking arms against the
Government for the purpose of removing from the
allegiance to said Government or its laws, the territory
of the Republic of the Philippines or any part thereof,
of any body of land, naval or other armed forces, or
depriving the Chief Executive or the Legislature, wholly
or partially, of any of their powers or prerogatives.

The elements of the offense are:

1. That there ke (a) public wuprising and (D)
taking arms against the Government; and
2. That the purpose of the uprising or mevement is
either - | |
a) to remove from the allegiance to said
Government or its laws (1) the territory of
the Philippines or any part thereof; or (Z)
any body of land, naval or other armed
forces; or
D) to deprive the Chief Fxecutive cor Congress,
wholly or partially, of any of thelr powers
and prerogatives. | |

The crime of Rebellion or of inciting 1t 1s by
nature a crime of the masses, of a multitude. It 1s a
vast movement of men.and a complex net of intrigues and
plots (People vs. Almazan, (CAY 37 0.G. 1932). It
evokes not merely a challenge TO the constituted
sauthorities but also civil war on a bigger or lesser
scale (People vs. Hernandez, 52 O0.G. 55).

In order for the court to rule that the evidence
presented by the prosecution 1is strong to negate the
plea of the accused to Dbe admitted to bail, the
prosecution must show that all the elements of Rebellion
are present. In addition, the prosecution must also be
able to establish the specific acts committed by the
sccused  in  promoting, maintaining or heading the
Rebellion.

A thorough evaluation of the evidence presented
during the entire bail hearing will readily show that
the prosecution failed to demonstrate that the evidence
of guilt of the accused for the crime of Rebellion 1is
strong to foreclose their right to bail.
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More specifically, the  prosecution did not
demonstrate that: a) the accused were involved in
public uprising or an armed public uprising by
substantial number of rebels; b) the accused took up
arms against the government; c¢) there was = vast
movement of men and a complex net of lntrigues and
plots; d) there was a civil war on a bigger or lesser
scale; and e) the Chief bLxecutive was deprived wholly or
partially of her powers and prerogatives.

Apart from the fact that the prosecution was not
able to establish convincingly all the elements of the
offense of rebellion, the 3™ Amended Information
charging the accused with the crime of Rebellion failed
to allege specifically the qualifying circumstance that
the accused  promoted, maintained or headed the
Rebellion. 1t  should be stressed that if the
Information does not contain an allegation that anv on=
of the accused promoted, maintained or headed the
aileged Rebellion, the penalty that may be imposed as
provided in Article 135 of the Revised Penal Code 1isg
only Reclusion Temporal, hence, bailable. It 1s basic
that an accused can only  be denied his right to bail
when he is charged with an offense punishable by
Reclusion Perpetua where the evidence of gquilt 1is
strong. | |

As Dborne Dby the evidence on record, no material
wltness was presented to testify that: a) -any of the
accused was armed with a qun aside from the military
armed escorts and fired the same when they walked out
from the court of Judge Oscar Pimentel; b) any of the
~accused was armed and fired the same when they marched
along the streets of Makati heading towards the Manilsa
Peninsula Hotel; c¢) any of the accused was armed and
fired the same when they entered the Manila Peninsuls
Hotel and when the PNP Special Action Force and the
Philippine Marines took action to force them outr from
the second floor of the hotel where they holed
themselves up.

Although, an actual clash of arms with the forces
of the government is not necessary to make one liable of
the crime of Rebellion, nevertheless, 1t is necessary
for the prosecution to at least prove that the accused
have risen publicly and took up arms against the
government. - Rising publicly and taking arms against the
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government is the normative element of the offense which
the prosecution failed to prove.

While the prosecution was able to establish that
two (2) out of four (4) assault rifles with nagazines
loaded with cartridges were found positive for gqunpowde r
nitrates and that two (2) hand grenades were found
positive to the test for high explosives, nevertheless,
not a single prosecution witness was able to pogitively
identify any of the accused as the possessor or owner of

the aforesaid firearms and ammunitions. The expert
witnesses from the PNP Crime Laboratory, Camp Crame,
Quezon. City merely made a conclusion that: a) the

aforesaid firearms are not licensed/registered although
serviceable; b) the serial number of one (1) armalite
rifle appear to have been tampered; c¢) All the firearms
were negative of latent prints.

The prosecution also failed to prove ownership or
origin of the firearms and explosives except one (1) M-

14 rifle which was found to have been issued to the PNP

Regional Mobile Force in Camp Olivas, San Fernando,
Pampanga. No evidence was presented that the civilians
who marched in the streets and later joined the accused
at the Manila Peninsula Hotel were armed. No evidence
was likewlse adduced that any one of the civilians was
seen to have fired a firearm. While Police Supt.
Eduardo Untalan testified that he noticed the presence
of persons wearlng fatigue uniforms with red patches on
their left arms and that two of them were carrying two
(2) armalite rifles while one was carrying M-14 rifle,
he nevertheless failed to identify said persons.  He
also failed to declare when he testified that the
soldiers whom he saw carrying firearms used or fired
themn. |

The testimony of PSI Fernando Reyes relating to the
incident has no evidentiary value. Clearly, hie
testimony 1s solely based on what he allegedly saw and
viewed from the TV screen mounted on a TV monitor of a
TV station positioned near the Manila Peninsula Hotel.
Simply stated, the prosecution failed to lay sufficient
foundation on the admissibility of his testimony. At
most, the  prosecuticn  should have  presented an
authenticated DVD disk showing the footages relating to
the testimony of PSI Fernando Reyes. In addition, the
prosecution should have presented the cameraman who had
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‘personal knowledge of the taking of the video at th
time relevant to the testimony of PSI Revyes to support a
finding  that the footages are fair and correct
representation of the subject matter depicted at that
time. Moreover, PSI Reyes even failed to identify any
of the accused or remember their faces because according
Lo him, the incident happened a long time ago.

None of the circumstances enumerated above rises to
the level of armed uprising. The evidence presehted by
the prosecution instead showed that the police and the
military entered the Peninsula Hotel armed with a
Warrant of Arrest issuned by Judge Oscar Pimentel +to
effect the arrest of the accused after fourteen (14) of
them (detention priscners) were found guilty of direct
contempt.

No direct, material and competent evidence was
adduced to prove the specific acts committed by the
accused constituting the crime of rebellion or any of
the elements thereof.. The walk out from the court, the

marching to the Manila Peninsula Hotel and the press
~conference held in the same hotel denocuncing the
administration ~of President Gloria Arroyo are not
sufficient to prove the non-bailable crime of Rebellion.

The walk out from the courtroom of Judge Pimentel
in the middle of a hearing by the accused can only be
considered a contumacious conduct constitutive of direct
contempt and not Rebellion.

Evidence showed that the number of firearms
recovered 1nside the rooms of the hotel where the
accused holed themselves up were four (4) rifles and one
(1) pistol which was recovered later in Camp Bagong
Diwa, Taguig during the post assault clearing operations
as contained in the inventory of evidence collected.
With limited fire power, it is difficult to discern that
the crime of Rebellion could be committed since the
crime 1involves a public uprising and the taking up o
arms of a multitude or a vast movement of men. It i:
not merely a challenge to the constituted authorities
pbut also civil war on a bigger or lesser scale.

Hh

A

i

When the accused military men wmarched 1in the
streets of Makati City, such act of marching alone doesz
not constitute Rebellion. It is no different from the
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numerous protest rally along the streets of Makati which
1s not an unusual occurrence. What made the march
peculiar. was the presence of known persconalities like
Sen. Trillanes and other detention prisoners who are
accused with the crime of coup d’ etat and who have Just
been found guilty of direct contempt for walking ocut
during the hearing of their case.

Holding a press conference 1nside the hotel and
exhorting the people to Jjoin fthem and declaring that,
quote “we are jolning our people 1in calling for a change
1in leadership x x X We call on the military to withdraw

support for Mrs. Arrovyo in order to end  her
unconstitutional and 1llegal occupation of the
Presidency” ungquote, do mnot fall squarely wifhin the
amblit of rebellion. Thils 1s because no material, direct

and competent evidencé was adduced during the hearing
that the people who heard the statement then and there
agreed to rise up 1in arms for the purpose of obtaining
the overthrow of the government of President Arroyo.
The reading c¢f the statement over radic and televaision
did not allow the accused to deprive President Arroyo ot
her powers and prerogatives to enforce the law. In
fact, the PNP and the military took action by
surrounding the premises of Manila Peninsula Hotel with
massive police and military forces and used an Armorad
Personnel Carrier to launch a military assault. After
penetrating the interior of the hotel, they flred
teargas, strafed the 1lobby with machine gun fire fto
force them out from the rooms of the hotel.

The prosecution also sought the admission of the
copy of the DVD tape given by GMA Channel 7 to fthe
Department of Justice. According to the prosecution,
the video disk contains footages of +the Peninsula
incident which were kept in the database of GMA
News/Tape Library (Exhibit Y“NN”, YNN-=17). However, the
court denied its admission on the ground that the DVD
tape was not properly identified by the person who took

the footages. Simply stated, no sufficient foundation
was laid on the admissibility of the DVD tape. No
material witness was called to testify in court. The

cameramen who had perscnal .knowledge of the taking of
the video footages at the time relevant to the incident
and the subject matter depicted therein to suppert a
finding that the footages are -falr and correct
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representation of what ‘transpired during fthe "Manila
Peninsula incident were not presented.

WHEREFORE, premlses considered, the court finds
rhat the prosecution failed TO demonstrate that the
svidence of guilt of the accused for the crime of
rebellion is strong to foreclose thelr right to bail.

. .0 .

Accordingly, the court hereby grants the moticn and

~1lows the accused to post bail in the amount of Phpz00,
000.00 each for their provisional liberty.

The grant of bail to the accused is limited to thais
case only and does not cover other cases filed agailns
the accused which are pending 1n the other Branch o
this court. It 4is .not also applicable TO militar
~courts where the accused are undergoing court martia
proceedings where the right to bail has traditicnallss
not been reccognized and 15 not available.
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SO ORDERED.

Given in Chambers this 16" day of February 2010 at
the City of Makati, Philippines.
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